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United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS _
FOR THE FI FTH CIRCUI T April 21, 2004
Charles R. Fulbruge llI
Clerk
No. 03-40836
Conf erence Cal endar
UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
JUAN MELO OSORI O, al so known as Jose Garci a- Santi ago,
Def endant - Appel | ant.
Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-03-CR-25-1
Before JOLLY, JONES, and SMTH, G rcuit Judges.
PER CURI AM *
Juan Mel o Gsorio appeals his conviction and sentence
for illegal reentry. He argues that the district court plainly

erred by characterizing his state felony conviction for sinple
possessi on of cocaine as an “aggravated fel ony” for purposes of
US S G 8 2L1.2(b)(1)(C and 8 U.S.C. 8§ 1101(a)(43)(B), when

that sanme of fense was puni shable only as a m sdeneanor under

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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federal law. This issue, however, is foreclosed by United States

v. Hinojosa-lLopez, 130 F.3d 691, 694 (5th Gr. 1997), and,

therefore, Osorio has not denonstrated plain error.

Gsorio also argues that the “felony” and “aggravated fel ony”
provisions of 8 U S.C 8§ 1326(a) and (b) constitute an
unconstitutional sentencing provision. He acknow edges that his
argunent is foreclosed, but he seeks to preserve the issue for
possi bl e Suprenme Court reviewin light of the Suprenme Court’s

decision in Apprendi v. New Jersey, 530 U S. 466 (2000). As

Csori o concedes, this issue is forecl osed. See Al nendar ez-Torres

v. United States, 523 U S. 224, 247 (1998); United States v.

Dabeit, 231 F.3d 979, 984 (5th Cr. 2000).

AFFI RVED.
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